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Application Papers 
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DETAILED ACTION 
Election/Restrictions 

1 . Applicant's election with traverse of Group I drawn to claims 1-11 in the reply filed 
on 01/25/2006 is acknowledged. The traversal is on the ground(s) that Groups I and II 
can be examined without serious burden. This is not found persuasive because of the 
divergent nature of the classification of Groups I and II and thus the divergence of the 
state of the art therein. 

The requirement is still deemed proper and is therefore made FINAL. 

2. Claims 12-16 are withdrawn from further consideration pursuant to 37 CFR 
1.142(b), as being drawn to a nonelected invention, there being no allowable generic or 
linking claim. Applicant timely traversed the restriction (election) requirement in the reply 
filed on 01/25/2006. 

3. Applicant is reminded that upon the cancellation of claims to a non-elected 
invention, the inventorship must be amended in compliance with 37 CFR 1.48(b) if one 
or more of the currently named inventors is no longer an inventor of at least one claim 
remaining in the application. Any amendment of inventorship must be accompanied by 
a request under 37 CFR 1.48(b) and by the fee required under 37 CFR 1.1 7(i). 

Information Disclosure Statement 

4. The information disclosure statement(s) (IDS) submitted on 1 1/13/2003 and 
03/24/2005 is/are acknowledged. The submission is in compliance with the provisions 
of 37 CFR 1.97 and 1.98. Accordingly, the examiner is considering the information 
disclosure statement(s). 
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Drawings 

5. The drawings are objected to because they fail to label the y-axis in Figures 2 
and 3. Corrected drawing sheets in compliance with 37 CFR 1.121(d) are required in 
reply to the Office action to avoid abandonment of the application. Any amended 
replacement drawing sheet should include all of the figures appearing on the immediate 
prior version of the sheet, even if only one figure is being amended. The figure or figure 
number of an amended drawing should not be labeled as "amended." If a drawing figure 
is to be canceled, the appropriate figure must be removed from the replacement sheet, 
and where necessary, the remaining figures must be renumbered and appropriate 
changes made to the brief description of the several views of the drawings for 
consistency. Additional replacement sheets may be necessary to show the renumbering 
of the remaining figures. Each drawing sheet submitted after the filing date of an 
application must be labeled in the top margin as either "Replacement Sheet" or "New 
Sheet" pursuant to 37 CFR 1.121(d). If the changes are not accepted by the examiner, 
the applicant will be notified and informed of any required corrective action in the next 
Office action. The objection to the drawings will not be held in abeyance. 

6. The drawings are objected to under 37 CFR 1 .83(a). The drawings must show 
every feature of the invention specified in the claims. Therefore, the acoustic emission 
measurement system placed into a carton alongside a container holding the cosmetic 
composition of claim 9 must be shown or the feature(s) canceled from the claim(s). No 
new matter should be entered. 
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Corrected drawing sheets in compliance with 37 CFR 1.121(d) are required in 
reply to the Office action to avoid abandonment of the application. Any amended 
replacement drawing sheet should include all of the figures appearing on the immediate 
prior version of the sheet, even if only one figure is being amended. The figure or figure 
number of an amended drawing should not be labeled as "amended." If a drawing figure 
is to be canceled, the appropriate figure must be removed from the replacement sheet, 
and where necessary, the remaining figures must be renumbered and appropriate 
changes made to the brief description of the several views of the drawings for 
consistency. Additional replacement sheets may be necessary to show the renumbering 
of the remaining figures. Each drawing sheet submitted after the filing date of an 
application must be labeled in the top margin as either "Replacement Sheet" or "New 
Sheet" pursuant to 37 CFR 1.121(d). If the changes are not accepted by the examiner, 
the applicant will be notified and informed of any required corrective action in the next 
Office action. The objection to the drawings will not be held in abeyance. 

Specification 

7. The abstract of the disclosure is objected to because of excessive length (> 150 
words) and for the use of legal phraseology. Correction is required. See MPEP 

§ 608.01(b). 

Claim Objections 

8. Claim 6 is objected to because of the following informalities: claim 6 recites said 
acoustic emission "measurement" system wherein this statement lacks antecedent 
basis but does not render the claim indefinite. Appropriate correction is required. 
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Claim Rejections - 35 USC §112 

9. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

10. Claim 7, 8, 10, and 11 are rejected under 35 U.S.C. 112. second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

1 1 . Claim 7 recites the limitation "said media" in the first line. There is insufficient 
antecedent basis for this limitation in the claim. 

12. Claims 8 and 10 recite the limitation "said distinguished skin attributes". There is 
insufficient antecedent basis for this limitation in the claim. 

13. Claim 1 1 recites the limitation "said facial attributes". There is insufficient 
antecedent basis for this limitation in the claim. 

Claim Rejections - 35 USC § 102 

14. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(a) the invention was known or used by others in this country, or patented or described in a printed 
publication in this or a foreign country, before the invention thereof by the applicant for a patent. 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

15. Claims 1-4 are rejected under 35 U.S.C. 102(b) as being anticipated by Gerome 
(5744715). For claim 1 , Gerome discloses a tactile acoustic analysis apparatus 
comprising signal- generating 2, collecting 3, storing 10, displaying 11, and correlating 
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(column 7 lines 1-6) means for acoustic emissions from the skin that is inherently 
capable of use as a clinical evaluation tool of skin attributes (column 4 lines 20-61). 

16. For claim 2, Gerome discloses a means for digitally displaying 11,12 said 
emission signal via a computer 10 which is advertising material. 

17. For claim 3, Gerome discloses said apparatus used by a consumer (column 7 
lines 10-16). 

18. For claim 4, Gerome discloses said apparatus correlating roughness owning to 
surface morphology (column 4 lines 20-61). 

19. Claims 5, 7, 8 and 1 1 are rejected under 35 U.S.C. 102(a) as being anticipated 
by Alanen et al (6762609). For claim 5, Alanen et al discloses a skin evaluation device 
comprising a cosmetic composition, water (column 1 lines 7-9), for reducing the 
appearance of an undesirable skin attribute and an acoustic emission system 
associated with said cosmetic composition, said system having comprising a means for 
evaluating the reduction of said undesirable skin attributes (column 1 lines 26-29). 

20. For claim 7, Alanen discloses a means for digitally displaying 1 1 said emission 
signal that is advertising material. 

21 . Claims 8 and 10 add no structural limitation that further defines the claimed 
system. It is noted that a recitation of the intended use of the claimed invention must 
result in a structural difference between the claimed invention and the prior art in order 
to patentably distinguish the claimed invention from the prior art. If the prior art 
structure is capable of performing the intended use, then it meets the claim. 

22. For claim 1 1 , Alanen et al discloses measuring wrinkles (column 1 lines 21-24). 
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Claim Rejections - 35 USC § 103 

23. The following is a quotation of 35 U.S.C. 103(a) which fonns the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

24. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

25. Claim 6 is rejected under 35 U.S.C. 103(a) as being unpatentable over Alanen et 
al in view of Cowie (5588440). Alanen et al discloses the claimed invention except for 
measuring multiple skin attributes. Cowie teaches simultaneously measuring multiple 
skin attributes (column 1 lines 43-45). It would have been obvious to one having 
ordinary skill in the art at the time the invention was made to modify the system as 
taught by Alanen et al, with Cowie for the purpose of assessing and distinguishing 
multiple skin attributes. 

26. Claim 9 is rejected under 35 U.S.C. 103(a) as being unpatentable over Alanen. 
Alanen et al discloses the claimed invention but does not disclose expressly packaging 
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the acoustic emission measurement system alongside a cosmetic composition. It would 
have been an obvious matter of design choice to a person of ordinary skill in the art to 
modify the system as taught by Alanen et al by packaging the acoustic emission 
measurement system alongside a cosmetic composition, because Applicant has not 
disclosed that packaging the acoustic emission measurement system alongside a 
cosmetic composition provides an advantage, is used for a particular purpose, or solve 
a stated problem. One of ordinary skill in the art, furthermore, would have expected 
Applicant's invention to perform equally well with acoustic emission measurement 
system packaged independently from the cosmetic composition as taught by Alanen et 
al, because it provides a means to buy them separately and since it appears to be an 
arbitrary design consideration which fails to patentably distinguish over Alanen et al. 

Therefore, it would have been an obvious matter of design choice to modify 
Alanen et al to obtain the invention as specified in the claim(s). 

Conclusion 

Any inquiry concerning this communication or eartier communications from the 
examiner should be directed to Jeffrey G. Hoekstra whose telephone number is 
(571)272-7232. The examiner can nomially be reached on Monday through Friday, 
8:00 a.m. to 5:00 p.m. EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Max F. Hindenburg can be reached on (571)272-4726. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding tlie status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more infomriation about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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